TOWN OF ALTON
ZONING BOARD OF ADJUSTMENT
MINUTES
Public Hearing
May 16, 2013
Approved 6/6/13

CALL TO ORDER
Tim Morgan, Chairman, called the meeting to ordet:@0pm

INTRODUCTION OF PLANNING DEPARTMENT AND ZONING BOAR D MEMBERS

Tim Morgan, Chairman, introduced himself, the PlagrDepartment Representative, and the members
of the Zoning Board of Adjustment

John Dever, Building Inspector and Code Enforcerndficial
Paul Larochelle, Alternate

Lou Lacourse, Member

Steve Miller, Member

Loring Carr, Selectmen’s Representative

Paul Monzione has recused himself
Tim Kinnon, excused absence.

Appointment of Alternates

S. Miller made a motion to appoint Paul Larochelleas a member for this meeting and L. Lacourse
seconded with all in favor.

Statement of appeal Process:

The purpose of this hearing is to allow anyone eomed with an Appeal to the Board of Adjustment to
present evidence for or against the Appeal. Thidegxe may be in the form of an opinion rather than
established fact, however, it should support tleagds, which the Board must consider when making a
determination. The purpose of the hearing is nadge the sentiment of the public or to hear petson
reasons why individuals are for or against an dppat all facts and opinions based on reasonable
assumptions will be considered. In the case ofppeal for a variance, the Board must determinesfact
bearing upon the five criteria as set forth in 8tate’s Statues. For a special exception the Boarst
ascertain whether each of the standards set fottiei Zoning Ordinance has been or will be met.

Approval of Agenda

Mr. Dever stated that the applicant has requestaddase Z13-3 be moved to the end of the agenda. L
Lacourse motioned to amend the agenda and wasdextby S. Miller, with all in favor.

Attendees were Attorney Regina Nadeau on behdlfeoapplicant, Attorney Randy Walker, from
Walker and Varney representing Brewster Academg,Biyan Berlind, licensed land surveyor and
septic designer from Land Tech, Ossipee, NH.

Mr. Dever read the case into the record.

Case # Z13-2 Special Trustees of Brewster Academy
443 Roberts Cove Road Map 21/Lot 12-2 Lakeshore Residential District
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On behalf of the Trustees of Brewster Academy,maeli Nadeau, Esq. of Normandin, Cheney & O’Ndil.@, is
requesting a rehearing of the Special Exemption.

Attorney Nadeau stated that it is a request faghearing for an approval received previously, 2 tmen
ago. The approval was for a change of use fronaacs®l to year round structure in a zone that does
allow multiple dwellings. There was a condition ttve approval which stated that we needed to comply
with all applicable setbacks and based on discndsradhe Board it was suggested that we may besstubj
to a 25ft setback from a right away that goes thhothe property. The purpose of the request for re-
consideration is to specifically address, basetherinterpretation of the ordinance, whether irt that
provision of the ordinance applies to the factewfcase.

Attorney Nadeau reviewed the plans which include&®t+ acre parcel of land, 600 feet of waterfront a
has 7 dwellings, which includes 4 seasonal andi@®@eent. When previously presented to the Board two
months ago, we asked permission to re-develop iteebg removing 3 buildings and to build a new
structure, and were granted the approval. AttorNegleau pointed out the right of way which runs
through the property. The provision of the Ordiraat issue is Section 327A-2 provides that builgling
and structures excluding septic systems and festzasbe set back a minimum of 25ft from the right
way line of any street or highway, whether publicpoivate. There is a question if that right of way
constitutes a street or highway because if it dibesstructure that was proposed could not be baodt it
would have significant ramifications for almost Df3the property. It is noteworthy that the onlyopke
that have the right to use the right of way areBlabson’s, the abutters. We view it as a drivewet t
serves one family.

Attorney Nadeau continued that when Attorney Hoadiscussed this matter previously he concentrated
on the term “private”. The language states 25%firfithe right of way lane from any street or highway
whether public or private, Attorney Nadeau stateel @onstrues that to mean a Class V or Class \, roa
whether it is a public or private road, not whetiés a private right of way.

Attorney Nadeau stated she looked at other prawésia the Towns group of ordinances to try to get
some clarity. In the zoning ordinance it definestret as a public or private thoroughfare, highway
street, road or avenue including the full widthitsf right of way. It does not say right of way. €rh
subdivision section 3.24 of the Subdivision Reqssa right of way is intended to be used, means any
area of land used for or intended to be used feestroad or public use. Use of the term rightva¥ for

land planning purposes shall mean every right of, viiere after established, and shown on a recorded
plan that is to be separate and distinct from ¢l &nd parcels adjoining parcels adjoining sught rof
ways and not to be included within the dimensidingreas or such other lots or parcels. Attorneyddad
continued it makes it clear that right of way'ssements, that go through people’s property foriaaje
purpose do not fall under this definition of a tigt way because it says it must run along thenpeter

of it. It does not, it runs through it. 3.12 defia driveway as any path of access used by moticlgs

to gain entry to private property from any publight of way. Attorney Nadeau stated it has beeméer

a right of way by virtue of court cases, it sereeg property and it is not open to the public. Beeathe
implications could be huge to the land use poténti@ould essentially be casting a net over 1f/3he
property. To avoid the appearance of a taking ptgp¢he ordinance would have to be clear that it
intended that setbacks from internal drivewaysigittrof ways were intended and there is nothinthe
language of the ordinance that suggests the same.

Attorney Nadeau stated that in her motion for rarlmgy she also went to Section 3.27 of the Zoning
Ordinance. Section 3.27-A2 the 25ft setback fromstreet or highway. There are three other promisio
in that section. One is 50 feet from the shore rof gver, lake or pond. Another is 10 feet from all
property lines not regulated by 1 and 2. TRés420ft from the property line in the rural zomgtorney
Nadeau stated that it would seem to her that ttiscks were clearly intended to be from the prgpert
lines and not from internal features such as drayesw

Attorney Nadeau stated that two weeks ago Attotegver had shown her a memorandum dated 1994
which was part of a subdivision application by @powner by the name of Bonnie Dunbar. In the
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memorandum the Planning Board at the time askdéahdav what the status was of Beaver Brook Road.
The person representing Ms. Dunbar showed how Reayer Brook Road was and went on to say how
many other lots had additional right of ways, easeis beyond that. This raised concern that thislevho
looping road was once considered by the town a&md. rAttorney Nadeau went to the Town offices and
looked at the prior subdivision file.

Attorney Nadeau provided a map and showed the Btteidat the end of 1994, beginning of 1995, a
parcel of land located further down Roberts Covadthat pertained to two lots and a request to do a
two lot subdivision and they wanted to create asddot. The Planning Board at the time asked about
Beaver Brook Road and how many people have acugds.rit was explained that it was only 610 feet
long and was not running through Ms. Dunbar’s reringi land. As a result of the explanation by the
consultant, the Planning Board at the time addedlitions that Beaver Brook Road be clearly ideedifi

as a 50 ft right of way or laid out as a separatt®f record for private road access purposes. Whson

Ms. Dunbar’s property and she laid it out as a H@ftt of way with a condition that it would be apted

by the Town unless it was brought up to the Towandards. The Planning Board added another
condition that it must be extended. Attorney Nadestimated it based on the scale, another 50 éeet f
the sole purpose of bringing access to the nevdgted lot. It had nothing to do with the right aiyathat
went beyond that. Attorney Nadeau stated she doedelieve it was within the jurisdiction of the
Planning Board at that time. It does dispense thghnotion that the entire pathway was ever consdie
an official road of the Town, whether private obpac.

In summary, the area in question is one parcedrud and does not reach any public road. It is ridinas

V or VI road, which is the distinction between pahirivate roads. It clearly falls within the defion of

a driveway and does not fall under the definitidraaight of way under your current ordinance. That
combined with a fact there would have to be a cdlingeor reasonable reason to impose such a
condition. Whatever the width of the right of way you are adding 50ft to it. You are carving o5&
swath of land through a piece of property that dexeloped 75 years ago.

Attorney Nadeau stated she doesn't believe thengomidinance mandates the application of 327.A2 to
this application or anything that pertains to thisperty and as a result of that asks that youadecthat it
is not applicable to this property and remove thiedition that was placed on the prior approval.

Mr. Morgan asked Attorney Nadeau if she thoughtas fair that when you bring an appeal to the Board
that you should show new material or show that vignterpreted the law, is that fair to say. Attgrne
Nadeau stated yes. Mr. Morgan continued the nevenahthat you offered tonight would be the 1995
letter before the Planning Board and also the Duphbaperty. Most of the rest of what that you sams
presented in the last presentation and you arengaye misinterpreted, we didn’'t agree with your
position based on the statutes and ordinancesvirat cited. Attorney Nadeau responded that bedause
is a question of law and | have to show that thmey have been an error in the interpretation of the
ordinance. If you recall this is an issue that carpeat the very tail end of the hearing. None ohad
anticipated it. There was very little discussionitband that is why this Board had imposed the azkb

as necessary or required. Because of that ambigeitwanted a definitive answer and so this is it f
time that | am able to say look at all these vaiptovisions of the ordinance. | wasn'’t able to endiat
argument that day.

S. Miller asked what is your contention about abwytgers that would be included or prevented from
using this right of way or driveway, whichever dhtiion is accepted, if you got the special exemptio

Attorney Nadeau responded if we got the speciakbgtkan and we clarified the special exception to
remove the setback, the abutters would have thet eaane rights today that they have always hadadh a

which have been upheld by the court. What wouldokapf the buffer were imposed it would give the
abutters much more than deeded. It would essegntialle away our ability to site that house as we
proposed.
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S. Miller, there was testimony that if the rightwdéy or driveway configuration was changed that hfou
have a harmful effect to access of large vehictegebicles with a trailer that does not exist a time.
Attorney Nadeau stated she does not rememberestanbny and continued that there are no plane-to r
locate the right of way or change the configuratomnything else.

S. Miller asked and your position is that it isight-of-way or a driveway. What is your firm posii?
Attorney Nadeau stated she does not believe itight of way. Under the Boards terms of the ordoe
under common law and how it was referred to indwgrt case it was called a right of way, but urttier
Town’s ordinance | believe it believe it falls umdbe definition of a driveway. Because it does got
directly from the property to a public way and lgéais not a right of way under your definition bese
that also has to be opened to the public and dotegualify as a street.

S. Miller asked if the definition were changed toght of way, would town enforcement be differémn

it is today in anyway. Would that change enforcenaérmany Town regulatory body on that right of way?
Attorney Nadeau stated no. We are talking abowtrmn tof art in two different forms, right of way,
easement, whatever you want to call it that islégal right. For purposes of land use, are we riglki
about a driveway, right of way or street? Basethimfact pattern it fits within a driveway defiiait.

S. Miller asked under the definition of a drivewagce that path goes to two separate lots does that
become no longer a driveway, on two separate ligtéwo separate owners. Ms. Nadeau stated she does
not know she did not see it addressed in the ondmaut factually that is not the case here.

Mr. Dever clarified that the plans the Board haedobe them are a representation of the site that he
completed. Mr. Dever also provided photographs. Dever reviewed the pictures with the Board and
with those in attendance. Attorney Nadeau statedslieved the width goes anywhere from 7-15 féet.
the Board were to impose a 25 ft setback from thatentire building would be in the setback.

S. Miller stated you are tearing down an old strieeetand building a new structure. What is the Hapds
of moving that closer to the lake or in a differdirection or configured so that it is no longerissue.

Attorney Nadeau stated the first part is that tkistimg building is hon-conforming because it isdted
in a wetlands buffer and it had to move back, #lscause of the shore front setbacks so it hadrteco
closer to the right of way. The second part is thiaat ever decision the Board makes it is goingeb
precedent of anything else that is done withint5@ they remove or fix anything else this rulingjl be
precedential and will say going forward, that 1f3he property from the shoreline back would bejectb
to that 50 ft. It is the precedential value goingafard.

S. Miller stated you are looking to add additioballdings and use this precedent so that it isomger

an issue. Attorney Nadeau stated correct. Thaeifnanted tear down the shore front building we doul
build it to the same foot print but if we wantednake it more conforming, we will be limited by eth
wet land pockets. If we have an adverse rulingtenright of way issue then we will have additional
problems with on the site elsewhere. We are prtddbirom adding any more dwellings, if we want to
make it more functional or more conforming then ave boxed in at any turn we make on 1/3 of the

property.

Attorney Walker stated that taking three buildiagsl removing them and putting one in they are ngakin
the property more conforming rather than less awonifog. The other problem that they have with the
main Oakland’s Building, which is the one on thetevait is within the 50ft of the water front setiia
and as they pull it back to get it out of the HHtback it gets closer and closer to the right aiwvahe
back. We approve one set back and at the samenenage pushing at the other. It is a trade offhaice

for the Board. The house as it sits in the wetlsgithack it can stay there within the 50ft. The dedb
pull it back which the State and Town, the publawd generally like and the abutters are not objgct
to the project but it does pull it a little clogerthe right of way with the 25ft setback if it digs.
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S. Miller if it would be helpful do you have a lomgrm plan of what you are going to accomplishaas
real estate strategy or whatever concerning thisdigision, anything like that. Anything that woule
helpful to know.

Attorney Nadeau explained that she representsemtialt buyer for the property. These are the ofdy®
that she knows of which includes eliminating 3 remjstaking one house that is non-conforming and
putting up some type of storage structure. Given @gother building it is very likely they are ggio
want to do something with them and they are goingeted maneuverability. Any imposition of turning a
7-15ft right of way to a 60ft buffer is significaytgoing to detract from it. | can’t see that would
envisioned of the drafters of the ordinance.

Attorney Varney stated he represents Brewster Aogdend not the buyer and the application before you
is the only one that we are asking you to ruleVdhatever plans they may have would be irrelevatiién
future.

J. Dever asked the Board looked at the blow up@bplans he provided including the pictures. Mrvé&e
walked the property and provided his comments #iéhpictures he provide. Further development, given
the location of the cottages, and if they wereegace or expand it would still remain a non-confinig

use and they would have to come back to the ZoBwayd and apply for a special exception in kind.
Whatever they do unless they remodel it as it gitgpuld require another trip back to the Board.

L. Lacourse asked if the cabin if it was just gigd to the frame, there would be no special exaepti
required. Mr. Dever stated in that case no bectheseare working within the existing frame, notrpi
up or down or out. Just remodeling.

Public Discussion

Attorney Hoover represents the abutters, The Bdbsand stated his clients have no objection to the
project. The only issue that came up was when kespo the Town Enforcement Officer and asked if
there was a setback and was told that it was & & right of way. Attorney Hoover stated he wolike

to point out a couple of things. We are not oppdsdtie project and it is a wonderful use for the
property. This is a vested right a way. It is irBwne’s deed. It is not a path or driveway. | ustind
Attorney Nadeau’s research and | did the same ame ¢o a different conclusion. The right of wayséxi
through my clients property through Brewster proypand ongoing all the way to the public road which
is Robert’'s Cove road. The right of way is doesehigs access beginning from a public road. It statt
Roberts Cove Road goes up Beaver Brook Road cudssaa number of properties and ends up on my
client’s property. The only person who uses thdiporof the property that crosses the Brewster @ryp
is the Babson’s. However leading from Roberts Gbeee are at least four other properties that tiaere
right to use the right away. It is not just our. lOur lot happens to be the tail end of the lot icgnfirom
Roberts Cove. If you look at the language the Dupbaperty is a right of way, the Knipes’ have ghii

of way, the Remage’s have a right to use the fltay to reach the beach. Bonnie Dunbar gave a 10
acre parcel to her son and he has a similar rigivay, so there are other people that have a daglaty

but they don’t cross over the Brewster propertye Tight of way doesn’t end at the end of the Brewst
property it continues down and all these peoplestibe right to use it. That right of way leadingatad
providing access to the Babson home has beengteaxe for years. Preliminary research shows more
than fifty years. For many, many years that wastiilg way to access the Babson property. Subselguent
they have acquired another alternative accessawat ot abandoned this one.

This whole issue of the right of way was litigated Bonnie Dunbar who still owns property next te th
Brewster property. The litigation was extensive asgched the Supreme Court, but it has always been
called a right of way. It was never called anythitifferent. It confirmed the right of way and its
existence and the right to use it in favor of mgmis. My understanding was that the prior ownethef
Brewster property tried to block the right of way placing boulders on it which led to the litigated
matter and the ruling in favor of the Babson FamBwyt it is not just used by the Dunbar’s, delivery
people use it, other people that need access,aeity members come up on weekends use it. ibts
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just used by the Babson family, but sometimes l@jrtuests. It is also used for travel purpose® Th
Brewster people have to use a portion of the mflwtay to reach one of the cottages. This addfdraf

What caught my client’s attention was they areaeiplg a two bedroom seasonal cottage that is fayaw
from the right of way with a five bedroom year rdumouse with a huge garage right next to the rght
way. This is a different issue. It raises the issbiraffic and safety issue. They will now be pagsby
within a few feet of a five bedroom home with a @ugarage. It adds traffic. If they were looking for
recreation or commercial use they would have to ecdrefore the Board. It is a different use. The
proposal, and | am just suggesting, those buildithgd are there are not going to be moved are
grandfathered. Whatever the distance is from thlet of way that exists. We are suggesting thatefyt
are replaced they have to be replaced in kind othf® same foot print, some buildings or they hiave
come back and get a special exception. Some obufidings are closer than the 25 foot setback. Any
new buildings we think should be subject to thdaek, whatever is established. The issue is (asktb
by one side and 25 ft setback for the other sidés Board has the authority to establish conditions
There has to be some measure of compromise thasnsakse that protects the rights of my clientgeto
free from safety issues and more intense usesltkan treated as a right of way road in the Jds.
policy according to J. Dever has been 25ft if itisaveled road. | concur with Attorney Nadeau this

is one of those places where the ordinances areaibtiefined and doesn’t define. | am familiar kvihe
work that she has done and just point out to thar@that the policy has been 25ft and used in dnges
fashion a long time before there were zoning omitea and subdivision regulations in this Town.ds$ h
been used in a different manner than is being megpdere which brings the buildings closer to virzest
been traveled. | can tell you that | have beerhéoproperty and | have traveled with my client other
right of way and parts of it are in fact a litteotrugged and narrow and parts of it aren’t. Mrgb®bn
uses it at least once a day if not more frequetitig.not an abandoned use. We are not here apptise
project. We are not here asking that it be shotrjome are just here saying that at some pointnite ti
you can't have buildings up against a right of wagft was what we were told and 25ft is the only
indication of footage from the traveled right ofyWfaom the road. We are asking the Board be reddena
when it approaches this. The answer may not bet2fft should not be Oft.

S. Miller addressed Attorney Hoover and stateddshad some experience living in a zero lot linen C
you be very specific on what safety and trafficiesyou are speaking about? Attorney Hoover regabnd
currently there are none. It is only used seasgnail. Miller continued if it is approved, if thelyuild

five feet or ten feet away what are the traffic @ams. Attorney Hoover responded one would be anld
playing that you may or may not have an opportutitysee because there is no space between the
building and the road. Another would be cars egitihe driveway or garage, backing up. In the winter
perhaps snow removal and the road gets narrowsraltittle difficult to answer because he hassesn

how it will be situated other than what is on thanp

Attorney Hoover stated he wanted to make it cleat lhe is not in opposition to the project we neeuthe
clarification on the issue.

Closed Public Input

Attorney Nadeau wanted to re-iterate the basis@frgument based on Town ordinance that the pfece
land does not constitute a thoroughfare, a publiprivate thoroughfare, highway or street. It @ n
under your definition of a right of way becausesihot separate and distinct and outside of themneder

of a lot. It traverses through a lot. Your ordinamtoesn’t recognize interior right of ways. It only
recognizes a right of way that runs outside ofghecel. So that can only leave you with a definitod a
driveway which does in fact connect with a publighlwvay. That being said what we are asking from the
Board is to interpret the ordinance and not shétbaby because it would have ramifications. Theiga
what the law is. The ordinance is what the ordieaisc If the Babson’s wanted a 25ft buffer on eaithe
side of its right of way it could have negotiatent bne back when it obtained the right to cross thi
property. To ask the public entity to take away ris@sonable use of my client’s land that isn't mled
for in the ordinance or to just come up with antaaby number in between just doesn’t seem to libiwi
the purview of the law.
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S. Miller stated that your position is all or notgi Attorney Nadeau responded yes because it mgdoi
have implications for anything else they want to ltlss too much control over what is a privateiation
between two landowners. The reason | don't thinkids intended by the Town when they drafted this
ordinance is | can't see them thinking of puttinggaft swath through people’s lands without any
repercussions. It seems excessive and if they dim@ttly speak to that | think it is a big leapget to
that.

Attorney Walker stated that there is no oppositiorihis project going forward. To address a concern
raised by Mr. Miller and the Oft lot line. The difence is we own both sides of the lot line and ii
100% private property. It is not a town road the¢gthrough the middle of the property and therelevo
be legitimately a 25ft set back on either sidetoT his is private property. It is not a developiterot a
subdivision it is not a lot line, it is 100% prieatWe would have the right to build a house nexhto
driveway. It is suggested that we have to pla@bift away from the driveway. | do not think thatfair
nor as Attorney Nadeau has suggested the intethiteobrdinance specifically says public thoroughfare
this is not open to the public it is private. | dosee how you get past placing a condition on aigv
driveway because it doesn't fall under the defomtof highway, street, road or avenue. This ightrof
way. It is none of those things and Attorney Hoadielrnot suggest once that the 25ft set back wams &
private driveway. It is only from a street, like Ib&ots Cove Road, not a private road. In furthepsupof
that there is a definition of street in frontageyour Ordinance under Article 200 that says that&ge
along a street is a right of way along a Class ghWway. This isn’'t a public Class V highway or bette
lawfully existing or is approved by the PlanningaBd. This is not a road that has been approvethédy t
Planning Board. With regarding to safety the hewse shown on Pictures 1 and 10 they are righbhen t
driveway. Even if the new house if built right dmetline it is not going to change the safety at lall
believe that Attorney Nadeau is correct and thatabndition that the Board placed on this is inaaizu
and you should withdraw the condition because I'tdivink it applies to this property as it is rusal
private.

Mr. Miller asked is it your position that an interiright of way was not addressed by the ordinar
therefore a special exemption should be grantedr#g¢y Walked responded yes.

Attorney Hoover stated it was litigated and thertomade a decision that it is a right of way, inis a
driveway and connects to Robert Cove Road and thnagigh this property and other properties. The
other thing in terms of what is before the board atat was before the board when the Board rendered
its decision was a change in use Special Exceptiohnyou are entitled to attach conditions to thiadmvit

is going to be moved. One of the conditions cowdhat you grant some distance between the travelle
right of way and the building. That is a legitima&eercise at the discretion of the Board. Not tgKor

the position that because they are asking for agdaf use and they are moving the building cléser
the road you are entitled to adjust, put a conadlitinder that should you choose to do so. The safste
Attorney Walker is correct, some of the old calbams very close to the road, but they are seasanal n
more than 2 bedrooms. We are replacing a cabihaifriature with a five bedroom home and a large
garage. It is a different and more intense uses@lawe the significant differences that are culrehere.

Chairman Morgan offered Attorney Nadeau one adaiiacnput. Attorney Nadeau had nothing further.
Discussion

S. Miller’s thought is that one position is thatistan all or nothing, they would prefer all or nioiy
adjudication and he is comfortable with that ifttlsawhat they want. The simple issue is whethenair
the ordinance addresses an interior right of ways imy feeling that it does because | don't see an
exception in the zoning regs. That is what theddbat was brought down to us, bare bones. THahis

| see it. | stand to be corrected if someone hhsaght on it.

L. Lacourse did unofficial research by going outtba net and trying to find articles, things fromher
towns. The common factor was the right of way asrprivate property the set back was from the
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property lines not from the right of way. In onetiance it said you can build a house right up agaire
right of way. Because the right of way is just sbowy’s ability to cross your land. | think the hengs
whether it is a public or private right of way. Eyening | have heard and understand says it iS\atgr
right of way and because of that | think they asdl within their right to build within the 25ft.

P. Larochelle stated in his opinion he sees thpgrty owners trying to make a property non confogni
more conforming by pulling back from the lake, dpanbeautification of the property and making itreno
conforming than it was and by eliminating buildiragsd taking those buildings out and making one good
building which we have already approved. This iprivate property. In my opinion | agree it is a
driveway at this point.

Mr. Morgan stated he believes Attorney Nadeau isohkitely correct, we can't as Attorney Hoover
suggested, come to a compromise. It is eitherd@5fiot 25ft. What we are being asked to do tonig)td
decide if we were mistaken in our original grantofghis special exception by attaching the requést

that they adhere to a 25ft setback. We really ngad have to vote as to whether we think we made a
mistake.

S. Miller motioned that we do not accept the appeahand let the original adjudication stand as
presented. P. Larochelle asked which means thatydeep the original finding of the 25ft setback
There was no second

P. Larochelle motioned to accept the new applicatioand to withdraw the condition of the 25ft
setback and to consider this as a driveway accessa private property and was seconded by L.
Lacourse, with a vote of 3 in favor and 1 againsiSM).

Case # Z13-6 Variance Trustees of Brewster Academy
443 Roberts Cove Road Map 21/Lot 12-2 Lakeshore Residential District

On behalf of the Trustees of Brewster academy,maedi Nadeau, Esq. of Normandin, Cheney & O'NE4lLC, is
requesting two variances from Article 320 Non-comfiog Uses, Paragraph A:6 and from Article 320 Non-
conforming Uses, Paragraph A:7. The proposal iedevelopment of the 11.275 acre site from 3 yeandaand 4
seasonal structures to 3 year-round and 2 seasstralctures, with no increase in number of bedrodqimgt
conversion of 3 seasonal bedrooms to 3 year rowthidoms.

Mr. Dever read the case into the record.

S. Miller motioned to accept the application as copiete and was seconded by L. Lacourse with all
in favor.

Ms. Nadeau recapped her previous request from taothe ago. We had also applied for a special
exception because articles A6 and A7 were non-conif uses to structures, speak to change in
structures not just the use on the property. It brasight to the Boards attention by Attorney Hoowvert

A6 allows for an in-kind replacement of structukelsich houses non-conforming use and we are not
doing any in kind replacements. Also, A7 which @gng beyond the existing dimensions. It was noarcle
which provision Attorney Hoover felt that we neededget a variance from because it looks under the
ordinance that you get a special exception if yauret changing the footprint of the building. Thet
why | am requesting a blanket variance on bothheké because what we are doing is a completely
different building. Attorney Nadeau stated we haegen dwellings on this property and that under the
current zoning only one would be allowed. Attoriégdeau gave an overview of the proposed project.
We are asking for a variance from A6 and A7 whittbvés you to grant a special exception so long as
you do not change footprints and that is why weaakéng for a variance.

Attorney Nadeau went through evaluation criteria fioe variance. The first two items have been
combined by the Supreme Court because they askilarsguestion in a different way. The variancel wil
not be contrary to the public interest and is imf@ny with the spirit of the ordinance. The presdme
limitations of the ordinance are with regard to fwomforming uses and structures. It is presumed to
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eventually phase out non-conforming structures.anéedoing that. We are getting rid of two dwellings
that don’'t meet the dwelling unit provisions of thklinance, we are becoming more compliant by now
complying with wet land buffers and also elimingtisomething in wetland pocket and we are
substituting for all of that a structure that igikaty conforming within every aspect of the ordica.

If you look at the goal of the limitations whichts make properties become more conforming by ptaci
restrictions on it this would seem to be the paréamdidate to meet that criteria. The substajiitice
will be done because there is a question what wthddoublic have to gain by refusing this variairce
exchange to what the burden might be on the landeow/Ne are not furthering the public purpose in
trying to bring properties more into compliance.eTiurden to the land owner would be to rebuild a
structure that is limited in functionality, footptj when there is really no reason to limit it hesmit is an
entirely compliant structure under the terms ofdhdinance.

The Hardship Criteria now has two different tedtke first test is whether or not there is a faid an
substantial relationship between the general pyhlipose and the specific application we are making
We are furthering the goals of the ordinance byntaklown the non-conforming structures and ereciing
must less impacting structure in its place. Theosdgrovision is whether or not the proposed use is
reasonable. This is a residential zone and we raqgoping a residential building. We are not inciregs
density we are decreasing non-conformities. Thigiegtion on its face appears to meet that first.te
There is no fair and substantial relationship. Whatordinance is trying to protect as to the ayayion

of this property and also whether or not our use@sonable. The site is unusual because it is ledehp
developed. The applicant is boxed in for anythingan do other than replacing the buildings exaady
they are. To relax it and allow them to do a legerisive use makes sense when you balance the town
interests vs. the individual land owner’s privateperty interests.

Bob Hughes owner of Spencer Hughes Real Estateespuk stated he has been dealing with property for
10 years. Nine out of 10 prospective buyers halvbesn developers. For the abutters and the Toisn th
is a dream use. There is 615ft of waterfront andadres and you could have 8 lots, 4 waterfront lots
Because of wetland issues they would have to magirfiat. It would be a very intense use to get your
money back out of it. When the buyer expressedi$és it would raise property values. It is the qeirf
person. We have probably had about ten differerdpgetive buyers and every one of them made some
form of 20,000 sqg foot home and three of four wabet homes and then trying to subdivide some ef th
back land.

Attorney Nadeau closed by saying the purpose ofafiication is to lift the prohibition in the zaowj
ordinance that requires you to rebuild in kind. ®e hopeful that in trade off with all the squavethge
and the reduction in nonconformities would waritiet granting of the variance.

Public Discussion

Attorney Hoover spoke that this is a variance retjasking for relief from a requirement that youstnu
fill in the same footprint. | just ask that the Boaconsider that a condition be attached to thecah
that protects the right of way whether it is byesback or some provision that does not interfeté tiie
rights of my client’s to pass through the existiigiht of way which was previously vested.

Attorney Walker commented that Attorney Hooverrigng to backdoor with what we just did with the
prior application of some type of setback it hasrbeery clear from his presentation that his clgehave

a right to go over this property, there is no dispabout that . There is no way that the right afwan

be interfered with or that driveway use can berfated with. | don't think there is any reason tage a
condition on that. They can continue to go dowrt 8eme path that they have been using for decades
without any kind of condition.

Public Interest
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All members agree that the variance will not betigog to the public interest there is no major ademin
the land if anything it looks like what is beingrég buildings being consolidated into one larges and
others being removed and we are reducing the nofogaing impact on the property.

All members agree that the request is in harmortly thie spirit of the zoning ordinance, the inteiithe
Master Plan and with the convenience, health afetysand character of the district within is progds
They are phasing out non-conforming buildings whaech in harmony with the Master Plan. They are
reducing the number of buildings on site and testipthat values will be increased.

All members agree that by granting the variancestsutbial justice will be done. | believe the towill w
have no interest in opposing anything that is gaingfor this project. The benefit to the applicéant
outweighs any detriment to the people of the Todwrlton. It will make the property more desirable
make it more live-able and increase the aesthatdity of the property.

All members agree that the request will not dintintke value of surrounding properties there is no
reason to believe that approving the residencehemtoperty would have any effect and we have had
testimony from a real estate expert that it wouddl diminish the value. There would be no substantia
impact on property values. Property values anddkéase will be increased and there is only atdichi
number of ways to increase the value of the prgmerd this is one of them.

Hardship

All members agree the criteria Statement A is fog purposes of the subparagraph of unnecessary
hardship means that owing to special conditiorthefproperty that distinguish it from other propestin

the area that no fear and substantial relationsiipts between the general public purposes of the
ordinance provision and the specific applicationhait provision to that property and the proposselig
reasonable one. The special conditions of the ptygeis a large piece of property on the lakel émere

is a lot of wetland on it, scattered all over it.

Specific application proposed use feel that spemalditions of the property have a lot of wetland o
property so that would be my justification. As tbe reasonable use of the property obviously thiey a
making it less non-conforming and also stoppingeeetbpment from going in there. We are building a
residential building in a residential zone and ¢hisr no increase in density and again we are reguci
non-conforming structures. The property has a nunabeesidences on it that came to be before the
ordinance was in place and that creates a hardshijhe further development of the property and the
residential use is the use that it has been. Itsrtbe hardship criteria.

S. Miller motioned to approve application Z13-06 ad was seconded by L. Lacourse with all in
favor.

Case # Z13-3 Special Exception Trustees of Brewster Academy
443 Roberts Cove Road Map 21/Lot 12-2 Lakeshore Residential District

On behalf of the Trustees of Brewster academy,rRegiNadeau, Esg. of Normandin, Cheney & O'Ndil, @, is
proposing a physical expansion of a dwelling stnoethaving a non-conforming use.

Attorney Nadeau stated the reason she filed thicagipn was that if an appeal was brought agaanst
of these and my client has the staying power te kkrough litigation, | don’'t want to prejudice
Brewster’s rights to preserve this issue for therk

Mr. Dever read the case into the record.

S. Miller motioned to accept the application as copiete and was seconded by L. Lacourse with all
in favor.

Attorney Nadeau gave an overview of the prior tywecsal exception applications.
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Attorney Nadeau continued that it was suggestetivibaalso want to apply under Article 320 A7 of the
ordinance which specifically says expansion foudtires for non conforming uses beyond existing
building dimensions. This provision says a struetwhich houses a non-conforming use may not be
expanded upwards or above the existing roof lindout first obtaining a special exception. The ZBA
shall not grant such a special exception unlefiads the proposed expansion will not have an abrer
impact on abutters and that any expansion of tleebesaccommodated by a water supply and sewage
disposal system.

It was brought to Attorney Nadeau’s attention thetause we had a special exception for the usenmaki
it thereby conforming since we were proposing acstire which would house a conforming use and the
structure itself was conforming it did not seemt thva needed a special exception for that. The reaso
would like clarification from the Board there waSapreme Court case at the end of February where th
court held the Zoning Board does have the rightaathreshold issue to determine whether it has
jurisdiction to hear a particular application. bhedn’'t have to start at the Code Enforcement Qffice
level. To the extent that this issue comes baclknagéether it is with another one of our buildings
somebody in the future, | would like a ruling ifcbuld from this Board to say if we get a special
exception under A3 for a change of use, would gliegnt then also need to get a special exceptoa f
structure that is housing an approved use. Thaeande says expansion of structures for non-confaymi
uses which | think means structures which housecoofiorming uses. To me that would seem to be a
redundant process. If you get the special exceftiothe change of use and everything we are pingos

is conforming in the structure itself it seems maedlnt to have to get to special exceptions. | hakfor
going forward.

Mr. Morgan stated that the change of use you rede& month ago was to change the seasonal use.
Attorney Nadeau responded from seasonal to yeawdrddr. Morgan asked are you asking for an A6 or
A7. Attorney Nadeau responded A7, was for expansibstructures for non-conforming uses. | am
saying | am starting with a brand new buildingtsis hot an expansion. | am starting with one tiees an
approved use by this Board. The structure itsetfisforming to every other provision of the ordioan
When it is a tear down the change of use is approv@uld we also be required to get an A7 Special
Exception for changing the footprint when we halveaaly raised the building.

S. Miller inquired would it be more applicable liey wanted to build a roof higher than 35ft as an
example, as opposed to the actual footprint anéxpansion that has been approved. Mr. Morgandstate
that would be his understanding.

Attorney Nadeau stated the query began when we waléiteying to deal with what | think has been
relatively recent new language in the ordinanceméeting with J. Dever, the best guess at the e
that we needed two special exceptions.

Mr. Dever explained further, that in all the woitkat has been done in addressing non-conforming
structures and to allow for replacement, the onénawee not addressed is take a non-confirming strect
and allow it to be expanded physically footprins&i A7 it to go up down, put in a full basementosel
story, raise the roofline, etc. but remaining ie dame foot print. In all of our planning for thise one
thing we didn’t plan for was a situation where thegnt to take and physically enlarge the footprint.
When we looked at this initially, myself and K. Millms this was the closes to the thing to the
request. To expand, in retrospect in going backlaaking at it this does specifically say you hdwe
stay strictly within the footprint but you can gp ar down. So in this case it really doesn’t agplyheir
request and that was an error made on my part anéhtarpretation of this. The correct thing to do
would be the variance because we do not addrespdtéecular situation in the ordinance then itdmees

a variance.

Mr. Morgan stated the application was made sinag discussion so Mr. Dever in your opinion doesn't

that render this moot. Mr. Dever responded yes.
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Mr. Morgan asked Attorney Nadeau if she was askiagthey just vote that you don't need this?
Attorney Nadeau responded yes.

S. Miller stated is that a vote on jurisdictioniesand Attorney Nadeau responded yes.

P. Larochelle stated that initially we were lookeig320A-2 which is abandonment of the old struetur

The old structures are being torn down becausemfconformity. This new structure moves it forward;

it is not non-conforming.

Mr. Dever stated on the abandonment there is aftiame attached to it also. Abandonment you have to
physically abandon the use for 18 months in ordeiitfto be considered abandoned. Not the use of an
existing continually the use of itself has not bedandoned for 18 months. It doesn’t speak to dny o

this.

M. Morgan stated he was not sure that not acceptiiggiction is quite the proper approach. He wioul
be more comfortable if we accepted jurisdiction gmdhd the application was unnecessary.

Mr. Miller motioned that we accept jurisdiction for application Z13-3 and ask for a finding and was
seconded by L. Lacourse, and with all in favor.

A motion was made by L. Lacourse towards the dispdon that it is not needed and was seconded
by P. Larochelle with all in favor.

Previous Business - None

New Business — None

Minutes - will be held until the next meeting

Correspondence — None

S. Miller motioned to adjourn and was seconded by LL acourse with all in favor.

Meeting adjourned 8:37 pm

Respectfully submitted,

Peggy Hawksley, recorder
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